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Thisappeal arisesout of an actionto collect adebt. Plaintiff, Gerald White, d/b/aGerald
White Trucking Company (White), appeal sfrom the order granting summary judgment in favor
of defendant, Praxis Industries, Inc. (Praxis).

Pinnacle Fiberglass Corporation (Pinnacle) was a Tennessee corporation engaged in the
manufacture of fiberglass bathtubs and showers in Savannah, Tennessee. Dr. Lowell F.
Stonecipher (Stonecipher) owned 99.13% of the common stock of Pinnacle and was also its
president and the sole member of itsboard of directors. White contracted with Pinnacle to haul
its bathtubs and showers to various locations throughout the United States. During 1993 and
the first quarter of 1994, Pinnacle experienced financial difficulties. Stonecipher made
significant unsecured loans to Pinnacle during this time to hep the company meet cash

shortfdls. From April of 1994 forward, however, Stonecipher made $865,444.17 in secured

'Rule 10 (Court of Appeals). Memorandum Opinion. -- (b) The Court, with the
concurrence of all judges participating in the case, may affirm, reverse or modify the actions
of thetrial court by memorandum opinion when aformal opinion would have no precedential
value. When a case is decided by memorandum opinion it shall be designated
"MEMORANDUM OPINION," shall not be published, and shall not be cited or relied on for
any reason in a subsequent unrelated case.




loans to Pinnacle that were perfected by financing statements filed with the secretary of state.?

On December 7, 1994, Praxis was incorporated with Stonecipher asits sol e shareholder
and chairman of its board of directors. On December 8, 1994, Stonecipher made demand upon
Pinnacle for the repayment of his secured loan. On December 15, 1994, LRS Red Estate
Holding, LLC (LRS) wasorganized by Stonecipher and histwo sons, Lowell F. Stonecipher, Jr.
and Christopher Scott Stonecipher. On December 30, 1994, Stonecipher, acting as a secured
creditor of Pinnacle, sold all of Pinnacle’ s operating assets to Praxis for atotal purchase price
of $1,476,271.45. On that same day, Pinnacle executed a quit claim deed conveying al of its
real property to LRS and alease whereby Praxis agreed to pay $15,900.00 per monthto LRSto
lease the premises formerly owned by Pinnacle. Also on December 30, 1994, L RS executed an
assignment of leases and rentsin favor of First Bank to morefully secure First Bank for monies
it previously loaned Pinnacle and also executed an assignment and transfer of all existing and
future accounts receivable of Praxisto Norfolk Funding, Inc. (Norfolk) and Brotherhood Bank
& Trust Company (Brotherhood Bank).

On November 9, 1994, White filed a complant against Aquarius Industries, Inc., d/b/a
Aquarius-Pinnacle Inc. (Aquarius), alleging that, despite repeated demands for payment,
Aquarius refused to pay $133,920.16 that it owed to White for freight hauling services. On
December 15, 1994, Whitefiled an amendment to his complaint adding Pinnacle as adefendant
andmaking all of theallegationsintheoriginal complaint applicableto Pinnacle. Pinnaclefiled
an answer on January 5, 1995 stating that there was no entity known as Aquarius Industries,
Inc., d/b/aAquarius-Pinnacle, but that Pinnacle operates under trade names, including Aquarius
Industries and Aquarius-Pinnacle. Initsanswer, Pinnacle admits that it contracted with White
for trucking services, but denies that it is liable to White for any amounts unpad for those

services. On March 2, 1995, White filed a motion to amend the complaint to add Praxis as

% The original secured loan was in the amount of $450,000.00, and aUCC-1
Financing Statement was filed with the Tennessee Secretary of State on April 14, 1994
evidencing thisloan. The secured |oan agreements were modified as the cash needs of the
company increased. To reflect these modifications, Stonecipher subsequently filed UCC-3
forms amending the description of the collateral and increasing the maximum principal
indebtedness to $1,500,000.00.



defendant, which the trid court granted by an order entered that same day.® Praxis filed its
answer denying the allegations of the amendment on May 5, 1995 and filed its motion for
summary judgment on November 28, 1995. While the motion for summary judgment was
pending, on February 6, 1996, Whitefiled his motion to amend the complaint for athird time.
In this motion, White sought to add LRS, Stonecipher, Norfolk, Brotherhood Bank, and First
Bank asadditional defendants. White also sought to add additional claims, including fraudulent
conveyance claims against Praxis and Stonecipher based on an alter ego theory, a chadlenge to
the validity of Stonecipher’'s security interests for loans made after April 7, 1994, and a
fraudulent conveyance claim against LRS based on the transfer of Pinnacle’ sred property. On
March 19, 1996, Praxis filed an objection to White' s motion to amend the complaint.

Thetrial court heard arguments on both motionson March 21, 1996. On April 15, 1996
the trial court entered an order denying White's motion to amend the complaint and an order

granting Praxis s motion for summary judgment. White appealsthe judgment of thetrial court.

On appeal, White presents two issues for our review as stated in his brief:

1. Whether the trial court was in error in denying plaintiff’s
motion to amend his complaint.

2. Whether thetrial court wasinerror granting Praxis Industries,
Inc.’ smotion for summary judgment because there weregenuine
issues of material fact that should be determined by a finder of
fact.

In the first issue, White assertsthat the trial court erred in denying his motion to amend
the complaint to add additional defendants and additional claims. Rule 15 of the Tennessee
Rules of Civil Procedure providesin reevant part:

A party may amend the party’s pleadings once as a matter of
courseat any timebeforearesponsive pleading isserved . . . the
party may so amend it at any time within fifteen (15) days after
[the pleading] is served. Otherwise a party may amend the
party’ s pleadings only by written consent of the adverse party or
by leave of court; and leave shall be freely given when justice so
requires.

Tenn.R. Civ.P.15.01. After aresponsive pleading hasbeen served, the denia of amotion

® Pinnacle has since been dissolved and is no longer a functioning corporation.
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to amend the pleadingslieswithin the sound discretion of thetrial court and will not be reversed
absent a showing of an abuse of that discretion. Hall v. Shelby County Retirement Bd., 922
S.W.2d 543, 546 (Tenn. App. 1995)(citing Merriman v. Smith, 599 SW.2d 548, 559 (Tenn.
App. 1979); Welch v. Thuan, 882 SW.2d 792, 793 (Tenn. App. 1994)). There are several
considerationsatrial judge should evaluate in determining whether to grant or deny amotion to
amend. Id. Among these factors are an undue delay in filing, lack of notice to the opposing
party, bad faith by the moving party, repeated failure to cure deficiencies by previous
amendments, undue prejudice to the opposing party, and futility of amendment. Id. (citing
Merriman, 599 SW.2d at 559).

In light of the factors delineated above, we find ample justification for the trial court’s
denia of White's motion to amend. White had aready amended his complaint twice, and by
this motion he sought to amend his complaint a third time approximately fifteen months after
filing his origina complaint. In addition, all of the events that White relies on as “newly
discovered” facts occurred on December 30, 1994, approximately two months before he sought
to amend the complaint for asecond timeto add Praxis as adefendant and over ayear beforethe
filing of thismotion. Whitewasfully aware of al thesefacts dmost ayear before he sought to
amend the complaint for athird time. The motion was thus untimely, thereby constituting an
undue delay in filing. Moreover, because White sought to add several additional claims, a
court’ sallowance of the amendments would unduly prejudice Praxis. Finally, theamendments
would be futile because granting them would only prolong the litigation and would not lead to
acontrary ultimate result. Thetrid court did not abuseits discretion in denying the motion to
amend. White' s argument is without merit.

The next issueistwo-fold. Whitefirst contendsthat there isagenuineissue of material
fact asto whether the transfer was a fraudulent conveyance made with intent to defraud under
T.C.A. 8 66-3-308 (1993). Section 66-3-308 provides the following:

66-3-308. Conveyances with intent to defraud. — Every
conveyance made and every obligation incurred with actual
intent, as distinguished from intent presumed in law, to hinder,
delay, or defraud, either present or future creditors, is fraudulent
as to both present and future creditors.

T.C.A.866-3-308 (1993 & Supp. 1996). White contendsthat summary judgment wasimproper
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because there is a dispute as to whether Stonecipher intended to hinder, delay, or defraud
creditors when it transferred Pinnacle’ s assets to Praxis.

Evenif thereisadispute asto Stonecipher’ sintent in entering into thistransaction, this
disputeis not material. In Tennessee, a conveyance may not be set aside as fraudulent unless
prejudiceresultsto the party seeking relief. Hicksv. Sovran Bank, 812 S.W.2d 296, 302 (Tenn.
App. 1991). Therecord in this case indicates that, immediately prior to the sale, Pinnacle was
subject to liens by secured creditors exceeding thevalue of its assets.* Asan unsecured creditor
of afully encumbered corporation, White was not prgudiced by the sale of Pinnacle’ s assatsto
Praxis. Thisissueiswithout merit.

White also contends that summary judgment was improper on the issue of whether the
sale of Pinnacl€e s assetsto Praxis was aviolation of Tennessee' s Uniform Commercial Code -
Bulk Transfers, T.C.A. 88 47-6-101 et seq.:

47-6-102. “Bulk Transfer” — Transfers of equipment

—Enterprises subject to this chapter — Bulk transfers

subject to this chapter. —

(1) A “bulk transfer” is any transfer in bulk and not in the

ordinary course of the transferor’ s business of amgor part of the

materids, supplies, merchandise or other inventory (§ 47-9-109)

of an enterprise subject to this chapter.

(2) A transfer of asubstantial part of the equipment (8 47-9-109)

of such an enterpriseisabulk transfer if it ismadein connection

with abulk transfer of inventory, but not otherwise.

(3) The enterprises subject to this chapter are al those whose

principal business is the sale of merchandise from stock,

including those who manufacture what they sell.

(4) Except aslimited by thefollowing section all bulk transfersof

goods located within this state are subject to this chapter.
T.C.A. 847-6-102 (1996).

The transfer in this case was made by a secured creditor, Stonecipher, who is not an
enterprise subject to this bulk transfers law because his principal business is not the sale of
merchandisefrom stock. Moreover, evenif Pinnacleisdeemed to have madethetransfer, White

did not establish that Pinnacle is an enterprise subject to this chapter. The record indicates that

Pinnacle manufactures bathtubs and showers, but that Pinnacle does so only upon receiving an

* According to the record, Pinnacle’ s assets were subject to the following secured
claims: Briggs Plumbing Products, $232,000.00; State of Tennessee, $211,000.00; GMAC,
$18,414.79; Nationa Bank of Commerce, $6,301.50; Internal Revenue Service, $164,056.35;
and Lowell F. Stonecipher, $865,444.17.



order from awholesaler. Thereis no evidencein the record tha Pinnacl€ s principal business
isthe saleof merchandisefrom stock asrequired under T.C.A. §47-6-102(3). Thisissueisadso
without merit.

We conclude that there is no genuine issue of material fact and that Praxisis entitled to
judgment as a matter of law. Thus, thetrial court did not err in granting summary judgment in
its favor.

Accordingly, thejudgment of thetrial courtisaffirmedinall respects. Costsareassessed

against appellant for which execution may issue, if necessary.
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